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A. IDENTITY AND INTEREST OF AMICUS CURIAE 

The interest of amicus Washington State Labor Council, AFL-CIO 

(“WSLC”) is articulated in detail in the motion for leave to submit this 

memorandum in support of the petition for review by Margaret Rublee, 

personal representative of the Estate of Vernon Rublee (“Rublee”). 

B. INTRODUCTION 

The trial court here concluded that Rublee failed to create a question 

of fact as to Pfizer, Inc.’s (“Pfizer”) status as an apparent manufacturer 

under § 400 of the Restatement (Second) of Torts.  In a published opinion, 

Division I of the Court of Appeals agreed.  However, in so doing in this 

case of first impression, that court applied the incorrect standard for 

determining if Pfizer was an apparent manufacturer of the product-

containing the asbestos that caused Vernon Rublee’s mesothelioma that 

killed him.   

This Court should grant review in this case of first impression and 

establish the correct standard for claims arising under common law 

principles set forth in Restatement § 400 or the provision in Washington’s 

1981 Product Liability and Tort Reform Act (“WPLA”), RCW 7.72.010(2) 

that adopted a similar apparent manufacturer theory of liability.  RAP 

13.4(b)(1), (4).  When it does, this Court should reverse the trial court, 

affording Rublee its day in court on Vernon’s wrongful death.   
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C. STATEMENT OF THE CASE 

WSLC adopts the recitation of the facts in the Court of Appeals’ 

opinion, op. at 2-5, as supplemented by the facts in Rublee’s petition for 

review.  Pet. at 2-7.   

D. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

(1) The Court of Appeals Failed to Apply the Ordinary 
Consumer Expectations Test Mandated by This Court’s 
Decisions to Determine if Pfizer Was an Apparent 
Manufacturer – RAP 13.4(b)(1) 

 
The Court of Appeals decision merits review under RAP 13.4(b)(1) 

because it contradicts the decisions of this Court on the fundamental 

interpretive principle for addressing product liability issues in Washington 

– the expectations of the ordinary product consumer.   

 (a) Apparent Manufacturer Liability 

Division I correctly concluded that the Restatement (Second) of 

Torts § 400 applied to the facts in Rublee’s case because the liability-

creating events pre-dated the enactment in 1981 of Washington’s Product 

Liability and Tort Reform Act (“1981 Act”).  Op. at 7-8.  The Restatement 

provides:1 

                                                 
1  It would not have made a difference if the product liability components of the 

1981 Act, RCW 7.72 (“the WPLA”) applied here.  RCW 7.72.010(2) provided for apparent 
manufacturer liability when it defined a manufacturer as “a product seller or entity not 
otherwise a manufacturer that holds itself out as a manufacturer.”   
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One who puts out as his own product a chattel manufactured 
by another is subject to the same liability as though he were 
its manufacturer.   
 

Comment c to § 400 discusses the rationale for such liability, stating: 

One who puts out his own produce chattels made by others 
is under a duty to exercise care, proportionate to the danger 
involved in the use of chattels if improperly made, to secure 
the adoption of a proper formula or plan and the use of safe 
materials and to inspect the chattel when made.  But he does 
not escape liability by so doing.  He is liable, if, because of 
some negligence in its fabrication or through lack of proper 
inspection during the process of manufacture, the article is 
in a dangerously defective condition which the seller could 
not discover after it was delivered to him. 
 

 Prior to Division I’s opinion, no Washington state court had 

explicitly adopted § 400 or applied the WPLA’s analogous principle in 

RCW 7.72.010(2).  However, as the Court of Appeals noted, op. at 7-8, two 

federal court decision, Turner v. Lockheed Shipbuilding Co., 2013 WL 

7144096 (W.D. Wash. 2013) and Sprague v. Pfizer, Inc., 2015 WL 144330 

(W.D. Wash. 2015) both predicted that Washington courts would adopt § 

400.  Both courts noted that Washington courts have adopted numerous 

sections of the Restatement including § 402A.  Section 400 is mentioned in 

a Court of Appeals decision, and many other jurisdictions have also adopted 

it.  Turner at *2; Sprague at *3.2 

                                                 
 2  Neither district court mentioned the WPLA, RCW 7.72.010(2), an additional 
reason for believing Washington courts would adopt § 400. 
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 The Court of Appeals was correct in its determination that § 400 

applies in Washington. 

 Division I, however, went astray in its analysis when it relied on 

foreign authority to determine when, and from whose perspective, a 

defendant constitutes an apparent manufacturer.  Op. at 8-22.  The court 

examined three tests – objective reliance, actual reliance, and “enterprise 

liability.  Id.  Ultimately, Division recognized that a majority of American 

courts employ the objective reliance test, looking to whether a reasonable 

consumer would have relied on advertising materials or labels in making a 

purchase of the product or utilizing it.  Id. at 8.  That test, resembling 

Washington’s own consumer expectations test, that will be discussed infra, 

is fact-intensive.  E.g., Swift & Co. v. Blackwell, 84 F.2d 130, 132 (4th Cir. 

1936) (looking to how average reader of can of evaporated milk would 

understand who manufactured the product).  Instead, Division I adopted the 

defendant manufacturer’s contention that courts must look to the more 

sophisticated perspective of the product purchasing agents.  Op. at 9-11.  

This was error.  Washington law required application of Washington’s 

longstanding ordinary consumer expectations test for this analysis, an 

intensively factual analysis that is for the trier of fact, and not a question of 

law.   

  (b) Ordinary Consumer Expectations 
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 In applying strict product liability under § 402A of the Restatement, 

Washington law has long applied the expectations of the ordinary consumer 

to determine if a product is not reasonably safe and liability should attach 

for the manufacturer.  Seattle-First Nat’l Bank v. Tabert, 86 Wn.2d 145, 

154, 542 P.2d 774 (1975).3  It is a cardinal principle of Washington product 

liability law, so firmly entrenched that the Legislature explicitly made it a 

part of the WPLA: 

In determining whether a product was not reasonably safe 
under this section, the trier of fact shall consider whether the 
product was unsafe to an extent beyond that which would be 
contemplated by the ordinary consumer. 
 

RCW 7.72.030(3).4  Indeed, in retaining the consumer expectations 

principle, the 1981 Legislature did so expressly.  It had relied substantially 

on the United States Department of Commerce’s Model Uniform Product 

Liability Act, 44 Fed. Register 62714, et seq. (1979) (“MUPLA”).  See 1981 

Senate Journal at 629.  The MUPLA, in its discussion of liability principles, 

was critical of the consumer expectations test as too highly subjective a 

basis for manufacturer liability.  44 Fed. Register at 62724.  Nevertheless, 

                                                 
 3  In determining the reasonable expectations of the ordinary consumer, a number 
of factors may be considered - the “relative cost of the product, the gravity of the potential 
harm from the claimed defect, and the cost and feasibility of eliminating or minimizing the 
risk.”  In other instances, the nature of the product or the nature of the claimed defect may 
make other factors relevant to the issue. Talbert, 85 Wn.2d at 154. 
 
 4  The Legislature’s enactment of the WPLA modified the common law of product 
liability “only to the extent set forth in [RCW 7.72].”  RCW 7.72.020(1). 
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the 1981 Legislature, recognizing that the consumer expectation test was 

“currently utilized by the Washington court,” expressly chose to retain it as 

a basis for manufacturer liability along with the risk-burden balancing test. 

 Thus, Washington courts since 1981 have recognized that a WPLA 

claimant can establish a product liability claim either by asking the trier of 

fact to assess the risk-benefit of the product or looking to the expectations 

of the ordinary product consumer as to its safety.  Falk v. Keene Corp., 113 

Wn.2d 645, 654, 782 P.2d 974 (1989) (design defect); Ayers v. Johnson & 

Johnson Baby Prods. Co., 117 Wn.2d 747, 765-66, 818 P.2d 1337 (1992) 

(warning case); Soproni v. Polygon Apt. Partners, 137 Wn.2d 319, 326-27, 

971 P.2d 500 (1999). 

 The Court of Appeals here disregarded this long history in 

Washington law looking to the expectations of the ordinary consumer 

regarding a product’s safety.  In failing to apply that overarching standard 

to the apparent manufacturer question, the Court of Appeals’ decision is 

contrary to decisions of this Court, meriting review.  RAP 13.4(b)(1). 

(2) The Adoption of Apparent Manufacturer Liability Is a 
Significant Issue of Public Importance This Court Should 
Decide – RAP 13.4(b)(4) 

 
The present case also merits review under RAP 13.4(b)(4) because 

it is an issue of substantial public importance that should be ultimately 

decided by this Court for two clear reasons.  First, the issue of apparent 
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manufacturer liability – whether under the common law or under the WPLA 

– is a question of first impression.  Second, this issue is generally of 

importance to manufacturers and others in Washington and should be 

resolved by this Court.  Both reasons require this Court to grant review.  

RAP 13.4(b)(4). 

(a) Whether Pfizer Is an Apparent Manufacturer under 
Washington Law Is One of First Impression 

 
Division I acknowledged that the liability of apparent manufacturers 

is one of first impression in Washington law.  Op. at 8.  As such, this Court 

should grant review and address the issue.   

This Court has frequently concluded that issues of first impression 

qualify for direct review under RAP 4.2(a) or review under RAP 

13.4(b)(4).5  In particular, this Court customarily grants such review in cases 

                                                 
 5  See, e.g., Birrueta v. Dep’t of Labor & Indus., State of Wash., 186 Wn.2d 537, 
379 P.3d 120 (2016) (repayment of worker compensation benefits); In re Guardianship of 
Lamb, 173 Wn.2d 173, 265 P.3d 876 (2011) (use of guardianship fees for advocacy 
activities); Dolan v. King County, 172 Wn.2d 299, 258 P.3d 20 (2011) (public private 
defender staff entitlement to public pension); Shoemake ex rel. Guardian v. Ferrer, 168 
Wn.2d 193, 225 P.3d 990 (2010) (prejudgment interest in legal malpractice action); Rental 
Housing Ass’n of Puget Sound v. City of Des Moines, 165 Wn.2d 525, 199 P.3d 393 (2009) 
(whether a city’s reply letter to a public records request was a proper claim of exception); 
York v. Wahkiakum Sch. Dist. No. 200, 163 Wn.2d 297, 178 P.3d 995 (2008) 
(constitutionality of random drug testing of student athletes); King Cty. v. Central Puget 
Sound Growth Mgmt. Hearings Board, 142 Wn.2d 543, 14 P.3d 133 (2000) (recreational 
use of land in areas designated under GMA for agricultural purposes); Bohme v. PEMCO 
Mut. Ins. Co., 127 Wn.2d 409, 899 P.2d 787 (1995) (interpretation of insurance policy 
exclusion for government-owned vehicles); Wagenblast v. Odessa Sch. Dist. No. 105-157-
166J, 110 Wn.2d 845, 758 P.2d 968 (1988) (validity of exculpatory clause required of 
student athletes); State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986) (admissibility of 
evidence obtained from pen register).   
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involving the need for a definitive statutory interpretation.  Specifically, this 

Court has provided for review in cases involving the need for a definitive 

interpretation of the 1981 Act and other associated tort law changes.  E.g., 

Glass v. Stahl Specialty Co., 97 Wn.2d 880, 652 P.2d 948 (1982) 

(interpreting contribution provisions of 1981 Act); Scott v. Cascade 

Structures, 100 Wn.2d 537, 673 P.2d 179 (1983) (contribution and 

constitutionality of 1981 Act); Sofie v. Fibreboard Corp., 112 Wn.2d 636, 

771 P.2d 711 (1989) (constitutionality of noneconomic damages caps 

enacted in 1986 amendments to 1981 Act).   

Demonstrating the importance of this novel issue, the Ninth Circuit 

Court of Appeals in Sprague v. Pfizer, Inc. (Cause No. 15-35051) has 

acknowledged the present case in an order entered on July 14, 2017 

allowing the parties to renew a motion for stay should this Court grant 

review. 

In sum, as an issue of first impression regarding an important 

principle of Washington product liability, this Court, not Division I, should 

address it and its appropriate contours for manufacturer liability. 

(b) Whether Apparent Manufacturers Should Have the 
Liability of Product Manufacturers under 
Washington Law Is an Issue of Significant Public 
Importance 
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A second reason that justifies review under RAP 13.4(b)(4) is the 

significance of the manufacturing sector in Washington’s economy.  That 

vital component of Washington’s economy should have a definitive ruling 

by the State’s highest court if, and if to what extent, businesses are liable if 

they engage in conduct suggesting that they have manufactured an unsafe 

product. 

According to the National Association of Manufactures, 

manufacturers in Washington account for 13.12% of the total economic 

output in the state, employing 8.8% of the workforce.  Total output from 

manufacturing was $58.22 billion in 2015.  There were 286,300 

manufacturing employees in Washington in 2016, with an average annual 

compensation of $86,991 in 2015.  Manufacturers provided $66.22 billion 

in manufactured goods exports in 2016.  This helps create jobs in the state, 

and 38.80% of its employment stemmed from exports in 2011.  Small 

businesses compromised 90.00% of all exporters in Washington.  

http://www.nam.org/Data-and-Reports/State-Manufacturing-Data/April 

2017/Washington. 

Washington businesses should know the circumstances under which 

they assume the status of a manufacturer by their conduct.  Given the critical 

nature of the manufacturing sector to Washington’s economy, review in this 

case is merited.  RAP 13.4(b)(4).   



E. CONCLUSION 

This case is a Supreme Court case. This Court should address the 

concept of apparent manufacturer liability and should apply this Court' s 

overarching principle of the expectations of the ordinary product consumer 

to the establishment of such liability. 

DATED this lll:i\iay of September, 2017. 

Respectfully submitted, 

Philip A. T lmadge, WSBA #6973 
Talmadge/Fitzpatrick/Tribe 
2775 Harbor A venue SW 
Third Floor, Suite C 
Seattle, WA 98126 
(206) 574-6661 
Attorneys for Amicus Curiae 
Washington State 
Labor Council AFL-CIO 
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